
 

SOFTWARE LICENSE, SERVICES AND MAI NTENANCE AG REEMENT 

 

 
This Software License, Services and Maintenance Agreement ("Agreement") by and between Mentis 

Technology Solutions, LLC, located at 8005 S. Chester Street, Suite 400, Centennial, CO  801 12 ("Men- 

tis"), and the County of McHenry, a body politic and corporate, located at 2200 N. Seminary Avenue, 

Woodstock, IL 60098("Customer") and which is effective as of    , 20_ (the "Effective Date").  

 

1. Definitions. 

1.1 "Documentation" means all written material created by Mentis to describe the functionality or 

assist in use of the Licensed Software, specifically reference, user, installation, systems administrator and 

technical gu ides, stored in whatever form, as delivered by Mentis to Customer. 

 

1.2 "Go Live Processing" means the date upon which the Customer staff is using the Licensed Soft- 

ware to process and verify non-test documents. 

 

1.3 "Licensed Software" means the Ment is  Technology a iSmar tBench  software programs i  n 

object code form only including associated data files, data (including image and sound data), design tools, 

user interfaces, templates, men us, buttons and icons, together with all related Documentation and Updates. 

 

1.4 "Services" mean consulting services provided by Mentis, including Customer-specific 

development, software installation, software i mplementation, training, back-file indexing or redaction 

services or other specific Deliverables, as that term is defined herein, and which are each related to or 

utilize the Licensed  Software. 

 

1 .5 "User" is an i ndividual authorized to access the Licensed Software under this Agreement s h a l l  

n o t  e x c e e d  3 8  u s e r s .   

 

2. Software License. 

 

2.1 License Grant.  Subject to Customer's compliance with the terms and conditions of this 

Agreement and payment of the required License Fees, Mentis grants Customer a non-transferable, non­ 

exclusive limited license to install and use the Licensed Software only for the purpose of conducting the 

business of the Twenty-Second Judicial Circuit, McHenry County, Illinois .  Access to the 

Licensed Software shall be limited to individuals who are licensed as Users under this Agreement and 

which are either (a) employees or (b) third parties engaged by Customer who require access to the 

Licensed Software to perform their tasks and who are u nder an obligation of confidentiality at least as 

restrictive as that is contained in Section 7. 

 

2.2 License Restrictions.  Customer acknowledges that the Licensed Software and its structure, 

seq uence, organization, user interfaces and source code constitute valuable trade secrets and proprietary 

information of Mentis and/or its suppl iers.  Accordingly, Customer agrees not to and shall not permit any 

third party to (a) modify, adapt, alter, translate, or create derivative works from the Licensed Software; (b) 

sublicense, distribute or otherwise transfer the Licensed Software to any third party except as otherwise 

permitted herein; (c) rent, lease, or loan the Licensed Software (d) reverse engineer, decompi le, 

disassemble, or otherwise attempt to derive the source code for the Licensed Software, except and only to 



 

the ex­ tent that such activity is expressly permitted by applicable law notwithstanding this limitation; or 

(e) otherwise use or copy the Licensed Software except as expressly allowed under this Agreement.  

Customer may only make such n umber of copies of the Licensed Software necessary to exercise its rights 

under this Agreement, including a reasonable number of copies for backup or archival purposes.  All 

copies must include all patent, copyright, and any other proprietary rights notices appearing on the original 

copy of the Licensed Software.  Any permitted copies shall be stored at Customer's site and/or the sites of 

its designated service providers only. 

 

2.3 Audit of Use.  Mentis, not more frequently than annually and at its own expense, may audit 

Customer's use of the Licensed Software to verify compliance with this Agreement.  Any audit will be 

con­ ducted in a manner that avoids unreasonable interference with Customer's business operations. I f  

a n  a u d i t  reveals that Customer has underpaid fees to Mentis, Customer shall be invoiced for such 

underpaid fees at Mentis' then current list prices plus applicable interest. 

 

3. Intellectual Property Ownership. 

 

3.1 Ownership and Intellectual Property Rights.  Mentis and its suppliers shall retain sole and 

exclusive ownership of the Licensed Software, including any modifications or alterations thereto, and all 

intellectual property and/or proprietary rights relating to or embodied therein.  Mentis reserves all rights 

not expressly granted to Customer in Section 2 above and no license or rights are granted by implication, 

estoppel or otherwise. Further, if Customer suggests any new features, functionality, or performance for 

the Licensed Software that Mentis subsequently incorporates into the Licensed Software, such new 

features, functionality, or performance shall be the sole and exclusive property of Mentis and shall be free 

from any confidentiality restrictions that might otherwise be imposed upon Mentis pursuant to Section 7. 

 

4. Services. 

 

4.1 Services. Mentis shall provide Customer the Services during the term of this Agreement. 

 

 

4.2 Change Procedures.  Customer may request modifications to the scope of the Services or the 

specification for any Deliverable at any time. The parties understand that such modifications may add to 

Mentis’ obligations under the Agreement, or extend the time needed an/or increase the cost to complete the 

Services of Deliverables. Said extensions or increases shall be addressed in a mutually agreed upon 

amendment pursuant to the provisions of 14.9. 

 

4.3 Deliverable(s), Ownership and Customer License.  Deliverable(s) means: (a) software code and 

related technical information that modify and/or alter the License Software; (b) indexed and/or redacted 

Customer images; and/or (c) any other data or material as described pursuant to the change procedures set 

forth is Section 4.2 above.  Mentis retains all right, title and interest in the Deliverables, except that 

Customer maintains all right, title and interest to Customer provided data or images (including any indexed 

and/or redacted images processed by Mentis and included as part of a Deliverable) (hereinafter "Customer 

Property"). To the extent Customer acquires any rights i n a Deliverable exclusive of Customer Property, 

Customer hereby assigns those rights to Mentis. Notwithstanding the foregoing and provided Mentis has 

been paid for al l amounts owed pursuant to this Agreement for such Deliverable, Mentis grants Customer 

a nonexclusive limited license to use the Deliverable in conjunction with the Licensed Software. 



 

 

5 Maintenance. 

 

Maintenance.  Mentis will provide Maintenance to Customer for the Licensed Software, subject to payment 

of the required annual Maintenance Fees.  Any such Maintenance will be provided under the terms of this 

Agreement as further modified by the published Service Level Statement attached as Exhibit B  a n d  

incorporated herein by this reference, and in effect thereafter at the beginning of each Support and Renewal 

Period (defined below). I f  C ustomer fails to remit Maintenance Fees for any Renewal Period, Mentis shall 

have no duty to provide Maintenance under Section 5 . 1 .  The annual Maintenance Fee shall be $33,037.00. 

 

 

5.1 Support Period; Renewal Period(s).  The ini t ia l  per iod in  which Ment is  sha l l  provide 

Maintenance to  Customer is  the per iod of  the warranty con tained in  Sect ion 9 .1  plus  

twelve  (12)  months  ( the “Support  Period”)  Thereafter, Customer agrees that the Support Period 

shall automatically extend for successive twelve (12) month periods ("Renewal Period(s)"). However, 

either party may cancel Maintenance for a subsequent Renewal Period by providing written notice no less 

than sixty (60) days prior to the end of the current Support or Renewal Period. 

 

6. Fees; Payment Terms; Delivery. 

 

6.1 Software and Service Fees.  In consideration for the license granted under Section 2 above, and the  

Services, Customer will  pay Mentis $367,186, which includes the following:   

 

License Fees    $165,186 

Service Fees    $202,000 

 

   TOTAL  $367,186 

 

 

Customer will reimburse Mentis for all reasonable travel and living expenses incurred in connection with 

such Services. Mentis reserves the right to withhold performance of any Services under this Agreement in 

the event of Customer’s non-payment of any amounts due and payable to Mentis.  

 

6.2 Invoices; Delivery.  The payment terms for the Licensed Software, Services and Maintenance are 

based upon achieved milestones as set forth below. Upon the achievement of a milestone, Mentis will submit 

to the Customer an invoice. Upon the concurrence of the Customer of completion of the milestone, said 

invoice shall be submitted for payment. The milestones and payment amounts are: 

 

 

 

 

 

 

 

 



 

Phase I  

 

Milestone Dollar Amount 

C o ntract signing/project plan 

completion 

$ 4 1 , 2 2 6 . 0 0  

A n a l ys i s ,  p l a n n i n g  o f  

C M S / D M S  i n t e g r a t i o n  

c o m p l e t e  

$ 3 0 , 9 2 0 . 0 0  

B a c k f i l e  P r o c e s s i n g  

B e g i n s  

$ 3 0 , 9 2 0 . 0 0  

T e s t  E n v i r o n m e n t  

E s t a b l i s h e d  

$ 2 0 , 6 1 3 . 0 0  

P r o d u c t i o n  E n v i r o n m e n t  

E s t a b l i s h e d  

$ 2 0 , 6 1 3 . 0 0   

U s e r  A c c e p t a n c e  –  G o  

L i v e  

 $ 6 1 , 8 4 0 . 0 0  

T o t a l  P h a s e  I  $ 2 0 6 , 1 3 0 . 0 0  

 

Phase II  

 

Milestone Dollar Amount 

P u r c h a s e  o f  a d d i t i o n a l  

S o f t w a r e  L i c e n s e s  

$ 7 , 8 6 6 . 0 0   

P e r  S o f t w a r e  L i c e n s e  

C o n f i g u r a t i o n / t r a i n i n g  

f o r  a d d i t i o n a l  j u d g e s  

$ 1 , 9 0 0 . 0 0  p e r  a d d i t i o n a l  

j u d g e  

C o m p l e t i o n  o f  P h a s e  I I  $ 4 , 8 0 0 . 0 0  

  

  

  

T o t a l  P h a s e  I I  $ 1 6 1 , 0 5 6 . 0 0  

 

The payment terms for any requested modification to the Services and/or Deliverables shall be addressed in a 

mutually agreed upon amendment pursuant to the provisions of Section 14.9. All payments shall be due and 

payable in US Dollars (USD) in accordance with the Illinois Local Government Prompt Payment Act.  All 

payments made hereunder are nonrefundable except as specifically provided otherwise in this Agreement.  

Mentis may impose a late payment charge on any payment made after its due date equal to the lesser of (a) 

1% per month or (b) the maximum rate allowed by law.  Mentis shall deliver the Licensed Software either 

via download or on machine-readable media on a FOB Mentis' Colorado Headquarters basis. 

 

6.3 Payment Disputes.  If any dispute exists between the parties concerning the amount due or due date 

of any payment, Customer shall promptly pay the undisputed portion.  Such payments will not constitute a 

waiver by Customer or Mentis of any of their respective legal rights and remedies against each other. 

 

6.4 Taxes.  In addition to other amounts payable under this Agreement, Customer shall pay any and 



 

all federal, state, municipal, or other taxes, duties, fees, or withholding currently or subsequently imposed 

on Customer's use of the Licensed Software or receipt of Services or Maintenance provided by Mentis, 

other than taxes assessed against Mentis' net income. Such taxes, duties, fees, withholding, or other 

charges shall be paid by Customer or Customer shall provide valid evidence of exemption from such tax, 

duty, fee, withholding, or charge. If Mentis is required to pay any such tax, duty, fee, or charge, or to 

withhold any amount from monies due to Mentis from Customer pursuant to this Agreement, Customer 

shall promptly reimburse Mentis any such amounts. 

 

7. Confidentiality. 

 

7.1 Confidential Information.  Each party to this Agreement may furnish the other party to this 

Agreement with certain proprietary or nonpublic information (the "Disclosed Information"). The 

furnishing party shall be the "Discloser" and the receiving party shall be the "Recipient." For purposes of 

this Agreement, "Confidential Information" is defined as: 

 

Disclosed Information in printed, written, graphic, photographic or other tangible form marked as 

"Confidential," "Proprietary," "Private," "Restricted," or "Trade Secret" by Discloser; 

 

Disclosed Information in oral or tangible form, that, due to either the circumstance of d isclosure or the 

nature of the information itself, would put a reasonable recipient on notice as to its potential confidential 

nature; 

 

Disclosed Information relating to unreleased products; and the Licensed Software. However, no Disclosed 

Information shall be Confidential Information unless it is a record exempt from inspection and copying 

under the Illinois Freedom of Information Act. 

 

7.2 Standard of Care.  The Recipient will use the same care to avoid disclosure, publication or 

dissemination of such Confidential Information as it uses with its own similar confidential information 

which it does not wish to disclose, publish or disseminate, but such standard of care shall, in no event be 

less than a reasonable standard of care.  The Confidential Information, i nc lu d ing  any trade secret, 

confidential and/or proprietary information contained within the Confidential Information, is not to be 

disclosed to any persons other than the employees of the Recipient.  However, Confidential Information 

may be d isclosed to counsel, consultants, subcontractors or agents of the Recipient (if any) who have a 

need to know, have been instructed that it is Confidential Information, and who are under an obligation of 

nondisclosure requiring at least a reasonable standard of care. All Confidential Information remains the 

property of the Discloser and, except as otherwise provided in this Agreement, all Confidential Information 

is provided by the Discloser on an "as is" basis. 

 

7.3 Exceptions.  The obligations of Recipient with respect to any particular portion of Confidential 

Information shall terminate or shall not attach, as the case may be, when it: 

(a) Is or becomes known to the general public without breach of this Agreement; 

(b) Is or has been lawfully disclosed to Recipient by a third party without an obligation of 

confidentiality; or 

(c) Is independently developed by a party without access to or use of the Confidential Information. 
 

7.4 Required Disclosures.  Recipient may d isclose Confidential Information of Discloser in 



 

accordance with judicial action, federal or state public disclosure requirements, state or federal regulations, 

or other governmental order or requirement of law, provided that Recipient either (a) gives the Discloser 

reasonable notice prior to such d isclosure to allow Discloser a reasonable opportunity to seek a protective 

order or its equivalent, or (b) obtains written assurance from the applicable judicial or governmental 

entity that it will afford the Confidential I n f o r m a t i o n  the highest level of protection afforded under 

applicable law or regulation. In the event the Discloser elects to obtain a protective order or its equivalent, in 

or legally contest and avoid such disclosure, the Recipient shall fully cooperate with the Discloser. 

 

7.5 Injunctive Relief.  The parties stipulate and agree that a breach of the confidentiality obligations 

by the Recipient shall cause immediate and i rreparable monetary damage to the Discloser and shall entitle 

the Discloser to injunctive relief in addition to all other remedies.  

 

8. Infringement Indemnification. 

 

Mentis will indemnify and hold harmless Customer and Mentis will defend, upon proper appointment by the 

State's Attorney of McHenry County, from any action by a third party against i) duly issued patent existing or 

issued prior to the initial delivery date of the applicable Licensed Soft­ ware, ii) copyright, iii) trademark, 

or iv) trade secret.   Ment is ’  obligat ion under  the preceding sentence  is  condi t ioned on  

Customer promptly not ifying i t  of  any claim,  demand,  or  act ion for  which indemnity i s  

sought .  The part ies  agree to  cooperate  ful ly .  Mentis may, upon approval by customer: (a) 

obtain for Customer the right to continue using the allegedly infringing Licensed Software; (b) replace or 

modify the allegedly infringing Licensed Software so that it becomes noninfr inging; or (c) terminate the 

license for the allegedly infringing Licensed Software and upon receipt of such Licensed Software, return a 

prorated portion of the License Fees paid by Customer for the i nfringing Licensed Software, pro­ rated 

over a five (5) year term from the Effective Date of the Agreement.  Mentis shall have no obligation to 

defend or indemnify Customer to the extent the alleged infringement is based on: (i) a modification of the 

Licensed Software not supplied by Mentis; (ii) use of the Licensed Software other than i n accordance with 

the Documentation or the terms of this Agreement; (i i i) the use of a version of the Licensed Software prior 

to the current version , if the claim for which indemnity is sought could have been avoided by the use of a 

current version; or (iv) use of the Licensed Software in combination with any other hardware, soft­ ware 

or material where, absent such combination, the Licensed Software would not be infringing.  This section 

is Customer's sole and exclusive remedy in relation to any actual or alleged infr ingement of the Licensed 

Software. 

 

9. Limited Warranties. 

 

9.1 Software Warranty.  Mentis warrants that, when i nstalled and used in accordance with the 

Documentation, the Licensed Software will operate i n all material respects in conformance with the 

Documentation applicable thereto, for a period of ninety (90) days from Go Live Processing. However, 

Mentis does not warrant that the Licensed Software is free from all defects, bugs, errors, or omissions.  

Customer shall notify Mentis promptly of any claim under this warranty, such notice providing sufficient 

information and time to allow Mentis to diagnose the problem.  Mentis will use due diligence to correct any 

material non­ conformance or, if Mentis is unable to correct the nonconformance within a reasonable 

period of time, Customer's sole and exclusive remedy shall be to terminate this Agreement by written 

notice in accordance with the termination provisions and receive a refund of all License Fees paid to it for 



 

the Licensed Software. 

 

9.2 Maintenance and Services Warranties.  Mentis warrants that any Maintenance or Services provided 

under this Agreement shall be performed in a professional and workmanlike manner in accordance with 

applicable industry standards. For any breach of the foregoing warranty, Customer's sole remedy and 

Mentis' sole obligation is, at Mentis' sole option, to: (a) re-perform the Maintenance or Services that were 

not as warranted at no additional charge to Customer, or (b) refund the amounts paid by Customer for the 

Maintenance or Services that were not as warranted, provided Mentis has received written notice from 

Customer within thirty (30) calendar days after completion of any Maintenance or Services that Customer 

alleges were not performed consistent with the warranties above. 

 

9.3 Customer's Duties.  Customer is exclusively responsible for (a) selection of the Licensed Soft- 

ware to achieve its i ntended results; (b) installation of the Licensed Software on a computer system 

meeti ng or exceeding the minimum hardware configuration as provided by Mentis; and (c) the selection and 

use of, and the results obtained from, any other computer software, machines, other equ i pment or services 

used with the Licensed Software.  Customer is exclusively responsible for supervising, managing and 

controlling its use of the Licensed Software, including but not limited to, establishing operating procedures, 

and audit controls, supervising its employees, making daily backups, providing virus protection, inputting 

data, ensuring the accuracy and security of data input and data output, monitoring the accuracy of 

information obtained, and managing the use of information and data obtained.  Customer agrees at all 

times to provide Mentis access to (or procure such rights of access on Mentis' behalf) any software and 

database necessary to develop and maintain any integration provided as a part of the Licensed Software or 

Services provided hereunder. 

 

9.4 DISCLAIMERS.  EXCEPT FOR THE EXPRESS LIMITED WARRANTIES CONTAINED IN 

THIS AGREEMENT, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, MENTIS 

DISCLAIMS ALL EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO 

ANY IMPLIED WARRANTIES OF TITLE, MERCHANTABILITY , FITNESS FOR A PARTICULAR 

PURPOSE AND NON-INFRING EMENT, AND ANY IMPLIED WARRANTY ARISING FROM 

COURSE OF PERFORMANCE, COURSE OF DEA LING OR USAGE OF TRADE.  CUSTOMER IS 

RESPONSIBLE FOR ASSU RING AND MAINTA IN ING THE BACK-UP OF ALL CUSTOMER 

DATA.  UNDER NO CIRCU MSTANCES WILL MENTIS BE LIABLE TO CUSTOMER OR ANY 

THIRD PARTY FOR THE LOSS OF OR DAMAG E TO CUSTOMER DATA. 

 

10. Limitations on Liability. 

 

EXCEPT FOR (A) THE INTELLECTUAL PROPERTY INDEMNITY UNDER SECTION 8 OR (B) A 

BREACH OF THE CONFIDENTIALITY OBLIGATIONS IN SECTON 7, MENTIS’ LIABILITY FOR 

DAMAGES UNDER TH IS AGREEMENT SHALL BE LIMITED TO THE AMOUNT OF THE FEES 

PAID BY CUSTOMER TO MENTIS FOR THE RELEVANT LICENSED SOFTWARE, MAINTE­ 

NANCE OR SERVICES GIVING RISE TO THE LIABILITY.  EXCEPT FOR ANY BREACH OF 

MENTIS' INTELLECTUAL PROPERTY RIGHTS, IN NO EVENT SHALL EITHER PARTY BE 

LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES 

INCLUDING, WITHOUT LIMITATION, DAMAGES  FOR LOSS OF GOODWI LL, PROFITS, DATA, 

(OR USE THEREOF), OR BUSINESS INTERRU PTION ARISING OUT OF EITHER PARTY'S ACT 



 

OR FAILURE TO ACT, WHETHER SUCH DAMAGES ARE LABELED IN TORT, CONTRACT, OR 

OTHERWISE, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH 

DAMAGES.  THE LIMITATIONS SET FORTH IN THIS SECTION SHALL APPLY EVEN IF ANY 

EXCLUSIVE REMEDY IN THIS AG REEMENT FAILS OF ITS ESSENTIAL PURPOSE. The 

allocations of liability in this Section 10 represent the agreed and bargained for understanding of the parties 

and each party's compensation hereunder reflects such al locations. 

 

11 Source Code. 

The Customer acknowledges and agrees that the Source Code and any and all associated trademarks, service 

marks, copyrights, patent rights, trade secrets and other proprietary rights in or related to the Licensed 

Software without limitation, are proprietary to Mentis and shall remain at all times the sole, exclusive property 

of Mentis, whether or not specifically recognized or perfected under applicable law.  Mentis warrants that a 

copy of the Source Code will be held in escrow by a third party during the term of this agreement. 

 

12 Termination. 

 

12.1 Term; Termination for Convenience.  This Agreement shall commence on the Effective Date and 

shall continue for a period of four (4) years, unless otherwise terminated pursuant to a 

provision(s) of this Agreement.  

 

12.2 Termination for Cause.  If either party violates this Agreement, , i n addition to any other rights 

available to it in law or equity, either party may give written notice of its desire to terminate and the 

specific grounds for termination to Customer. Following the giving of such notice, this Agreement will 

then terminate if the either party fails to cure the breach within thirty (30) days of the notice. If 

Customer's violation constitutes a default incapable of cure, this Agreement will terminate immediately 

upon notice from Mentis. 

 

12.3 Termination for Insolvency.  Either party may terminate this Agreement effective immediately by 

giving written notice to the other party if the other party becomes insolvent, admits a general inability to 

pay its debts as they come due, or makes an assignment for the benefit of creditors or a petition under any 

bankruptcy act is filed by the other party or such a petition is filed by any third party or an application for 

a receiver of the other party is made by anyone and such petition or application is not dismissed within 

sixty (60) days. 

 

12.4 Actions Upon Termination.  Upon any termination of this Agreement, Customer shall provide Mentis 

with all outstanding payments due and, within (30) thirty days of the termination, uninstall the Licensed 

Software and return same as well as any Confidential Information to Mentis or destroy the Li­ censed 

Software and any Confidential Information and provide written certification of such destruction to Mentis 

(except that each party may retain for its records copies of the other party's Confidential Information which 

have been periodically backed-up in accordance with such party's normal archive and/or back-up procedures, 

so long as it does not thereafter access such Confidential Information other than as may be necessary to 

document its performance hereunder or in connection with litigation between the parties).  This Section and 

Sections 7, 8, 9.3, 10, 12 and 13 of this Agreement shall survive any termination.  

 

12.5 Termination for Non-appropriation of Funds.  In the event that Customer  is unable to continue to 



 

make payments  required  hereunder due to a failure of the responsible governmental  entity to make avail­ 

able funding to the level and in the amount required to remain  incompliance with Customer's financial 

obligations  hereunder,  then  upon  the occurrence  of such  a non-appropriation  event and  on the date that 

the  requisite funding ceases to be available to Customer, Customer  may terminate  this Agreement  upon 

notice to Mentis, without further financial  obligation  or liability to Mentis other than  to pay for Licensed 

Software,  Services or Maintenance previously  performed  for and  invoiced  to Customer. 
 

13. Governing Law; Dispute Resolution. 

 

This Agreement shall be governed for all purposes by and construed in accordance with the laws of 

the State of Illinois, United States of America, without regard to the conflicts of laws principles 

thereof. The parties hereby submit and consent to the exclusive jurisdiction of the 22
nd

 Circuit Court of 

McHenry County, Illinois and agree that all actions or proceedings resulting in litigation relating to his 

Agreement will be litigated in said court. Nothing i n this Section shall be construed to reduce either 

party's right to seek injunctive relief. 

 

14 .  General. 

 

14.1 Force Majeure.  Except for the obligation  to make  payments  as provided  herein, neither party  

shall be in default under this Agreement  by reason  of its delay in the performance of, or fail re to 

perform, any of its obligations  under this Agreement,  if, and to the extent that, such delay or failure is 

caused by material  break-downs  of security or introduction  of computer vi ruses (and the like) by third  

parties,  strikes, wars, riots,  epidemics, natural  disasters,  acts of the  public  enemy, government  actions 

or acts of terrorism. Upon  claiming any excuse or delay under this Section, such party  shall  promptly  

notify the other party, use reasonable  efforts to remove  the  cause, and  continue  its performance  under  

this Agreement  whenever the cause is removed. 

 

14.2 Assignment.  Neither party may transfer or assign this Agreement, in whole or in part, without the 

written consent of the other party and any such attempt at assignment shall be void.  Notwithstanding the 

immediately preceding sentence, a party may transfer or assign this Agreement to an entity that is under 

common control and ownership by, of or with such party or, in the event of a sale of all or substantially all of 

the assets or equity of such party, each without the consent of the other party.  This Agreement shall extend to 

and be binding upon any successors and permitted assigns of the parties. 

 

14.3  Export Compliance.  Customer shall  not export, re-export,  or otherwise transmit, directly  or 

indirectly, any software, information,  data, or other materials received  under this Agreement  except  in 

full compliance with  all United States and other applicable acts, laws, and regulations. 

 

14.4 Use of Purchase Orders.  Any purchase order or other instrument of Customer provided prior 

to the acceptance of this Agreement or accompanying a Customer payment is for Customer's internal 

use only and its terms shall not alter or amend the terms of this Agreement, and any additional or varying 

terms contained in such instrument are expressly rejected. 

 

14.5 Independent Contractor.  Customer acknowledges that it is an independent contractor under this 

Agreement and has complete responsibility and discretion i n the conduct of its business.  Customer 

acknowledges and agrees that, except as expressly permitted under this Agreement, it has no power or 



 

authority to act as Mentis' representative or agent, to bind or commit Mentis i n any way or to transact 

business in the name of Mentis.  Nothing in this Agreement by itself shall be construed as creating a 

partner, joint venture or agency relationship between Mentis and Customer. 

 

14.6 Notices.  All notices, requests, claims, and other communication hereunder shall be in writing and 

shall be delivered by hand, international courier, or confirmed facsimile, addressed as follows: 

 

If to Mentis: Attention Legal Department 

  Mentis Technology Solutions, LLC 

  8005 S. Chester Street, Suite 400 

  Centennial, CO 80112 

 

If to Customer: Attention: James Wallis 

  Twenty Second Judicial Circuit of McHenry County 

  McHenry County Government Center 

  2200 N. Seminary Avenue 

  Woodstock, IL 60098 

 

Notice shall be deemed to have been duly given (i) in the case of a facsimile transmission, when received by 

recipient in legible form and sender has received an electronic confirmation of receipt of the transmission, 

provided that a copy of the communication is also sent by overnight courier; (i i) in the case of delivery by 

an overnight carrier, upon the date of delivery indicated in the records of such carrier; and (iii) in the case 

of delivery by hand, when delivered by hand. 

 

14.7 US Government Rights.  The Licensed Software and Documentation are provided to Customer as 

a commercial item strictly u nder the terms and conditions of this Agreement and include only those rights 

customarily available to the public. The Customer is not authorized to permit disclosure by any agency or 

other part of the U.S. Federal Government that exceeds in any way the use and d isclosure rights conveyed 

to Customer in this Agreement. 

 

14.8 Press Releases.  Neither party may issue any press release in connection with this Agreement without 

obtaining the prior written consent of the other party.  However, Mentis shall have the right to identify 

Customer as a customer of Mentis for marketing purposes. 

 

14.9 Waiver and Amendment.  This Agreement may be amended only by an agreement in writing 

executed by the parties.  No party to this Agreement shall be deemed to have waived any rights under, or as 

the result of any default under or breach of, this Agreement unless the waiver is set forth in writing and 

signed by the party.  Any waiver of any default or breach of this Agreement shall not be construed to 

constitute a waiver of any other default or breach whether simi lar or not. 

 

14.10 General.  This Agreement, including the Exhibits which are incorporated by reference, contain  

the entire agreement of the parties and supersede any and all prior representations or agreements, whether 

oral or written, relating to the subject matter of this Agreement. If there is a conflict between this 



 

Agreement and any Exhibit, such Exhibit will prevail.  The headings and titles to the sections of this 

Agreement are inserted for convenience only and shall not be deemed a part of, or affect the construction 

or interpretation of, the provisions of this Agreement.  If any term, clause or provision of this Agreement 

is at any time judged to be invalid for any reason, such invalidity shall not affect the validity or operation 

of any other term, clause or provision and such invalid term, clause or provision shall be considered to 

have been deleted from this Agreement. 

 

IN WITNESS WHEREOF, the parties have executed this Agreement by the signature of their duly 

authorized representatives below. 

 

 

 

 

 

Mentis Technology Solutions, LLC Customer 

 

By:________________________________ By: ________________________________ 

     Authorized Signature        Authorized Signature 

 

Name:______________________________ Name:______________________________ 

 

Position:____________________________ Position:____________________________ 

 

Date:_______________________________ Date:_______________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

EXHIBIT B 

MAINTENANCE SERVICE LEVEL STATEMENT 

aiSMARTBENCH 

 

This Maintenance Service Level Statement defines the services provided by Mentis under the 

Maintenance provisions of the Software License, Services and Maintenance Agreement 

(“Agreement”). They are supplemental to, and are incorporated by reference, into the 

Agreement.  All terms defined in the Agreement shall have the same meaning when used in this 

document. A Customer is entitled to receive the Maintenance described below so long as it is in 

compliance with the terms of the Maintenance provisions of the Agreement. The terms of this 

Service Level Statement are subject to change on an annual basis. 

 

1.0 Maintenance. Mentis will provide to Customers the following services (“Maintenance”): 

 

1.1 Error Correction. Maintenance includes the correction of material defects, malfunctions 

or failures that result in the Supported Software failing to perform substantially according to the 

Documentation provided by Mentis when used properly under normal use and conditions. 

Customer shall fully inform Mentis immediately of any apparent defects, malfunctions or 

failures.  Upon receipt of such notice from Customer, will assign the issue to a qualified support 

analyst who will respond within one (1) business day to the CCP (as defined below).  Mentis will 

make a good faith effort to provide the fix, replacement or workaround as soon as reasonably 

possible, taking into consideration the severity of the malfunction.  Customer shall provide 

Mentis with the information specified in Section 2.12 below and any other data, including 

databases and backup systems that Mentis reasonably may request in order to reproduce 

operating conditions similar to those present when the error occurred. 

 

1.2   Maintenance Updates. Maintenance includes any Updates to the Supported Software 

developed by Mentis and provided to Customer by Mentis.  Updates consist of any 

enhancements, corrections, modifications and additions to the Supported Software. Maintenance 

Updates will be deployed on an “as-required” basis as determined by Mentis in its sole 

discretion.  Mentis may include, at its sole discretion, in its Updates, software modifications and 

enhancements which enhance the functionality of the Supported Software.  Use of Updates with 

or in place of the Supported Software will be fully governed by and subject to the terms of the 

Agreement.  

  

1.3  Supported Software. Mentis will support the current release and one prior release of 

Software. A release may include product enhancements as well as defect resolutions. A release 

will be signified by a change in the number designation in the product name (example: Version 

9). 

 

1.4 Exclusions.  Maintenance does not include correction or repair of defects, errors or 

malfunctions, including any related to date data functionality, in the design, manufacture, 

materials or workmanship of either (i) non-Mentis software, or (ii) hardware.  Maintenance also 

does not include the correction or repair of defects, errors, or malfunctions which are not 

attributable to the relevant Supported Software or which are caused by any of the following: (i) 

de-installation, reinstallation or relocation of any item of hardware by Customer or any third 



 

party; (ii) Customer’s failure to follow operational or maintenance instructions as set forth in 

applicable Documentation; (iii) the use of non-compatible media or supplies; (iv) repair, 

maintenance, modification or alteration of the Supported Software by Customer or any third 

party; (v) use of hardware or software not supplied or authorized by Mentis; (vi) external factors 

(e.g., power failure, surges or electrical damage, fire or water damage, air conditioning failure, 

humidity control failure, or corrosive atmosphere harmful to electronic circuitry); (vii) failure to 

maintain proper site specifications and environmental conditions; (vii) negligence, accidents, 

neglect, misuse or tampering; (ix) improper or abnormal use or use under abnormal conditions; 

or (x) use in any manner not authorized by the Agreement or use inconsistent with the 

Documentation. 

 

1.5  Additional Services on Time and Materials Basis.  If Mentis, in its sole discretion, 

provides maintenance and support or other services requested by Customer that are not covered 

by this Statement, Customer shall pay Mentis for all such maintenance, support and services on a 

time and materials basis, plus expenses, at Mentis’ then prevailing rates, unless otherwise agreed 

in writing by Mentis and Customer. 

 

2.0 Delivery of Maintenance Services. 

 

2.1 If Customer identifies an issue with the Mentis Supported Software, the following steps 

should be taken to communicate said condition to Mentis: 

 

2.1.1 Issue Identification: 

-  When a designed feature or procedure is not generating the anticipated results in accordance 

with the Documentation; or 

-  When error logs are present or the Mentis software window errors occur.   

 

2.1.2 Issue Information Gathering: 

Customer should capture as much detail as possible about the state of the environment, 

including:  

- Document(s) Global Identification numbers associated with issue (if any) 

- Document type(s) of documents affected (if any) 

- Any error log information associated with issue (if any) 

- Description of results versus what was expected 

- General verbiage to describe condition, task(s), and state of environment  

 

2.1.3 Issue Notification: 

Customer should use one of the Customer Support Lines (“CSL”) or the email address below to 

report an issue it is experiencing with the Supported Software to Mentis: 

Telephone (main): (303) 756-4564 

Telephone (toll free): (866) 244-6339 

Fax:   (303) 799-4520 

Email:   helpdesk@MentisTechnology.com 

 

2.2 Hours of Operation.  Normal operating hours for the CSL are 6: 00 AM to 6:00 PM 

Mountain Time, Monday through Friday, except for Mentis company holidays.  Outside of 

mailto:helpdesk@MentisTechnology.com


 

normal operating hours or if all CSL consultants are busy, the CSL will prompt callers to leave a 

voice mail message describing the service request.  A CSL consultant will then contact the 

Customer within one (1) business day.  

 

2.3 Customer Service Requests.  When a Maintenance request is initiated, a CSL consultant 

will generate a Customer Service Request (“CSR”) to document the support request 

communicated by the Customer.   

 

2.4 CSR Response.  Upon receipt of a CSR, the CSL will review the information and assign a 

severity for urgency of response to the CSR.  The CSL will make a good faith effort to 

communicate to the Customer a Response to the CSR in a timely manner based upon the severity 

of the problem.  “Response” is defined as a communication with the Customer via telephone or 

voicemail of the status of the problem analysis and potential remedies or workarounds. Mentis 

will be responsible for determining the severity level of the CSR and the appropriate resolution. 

 

2.5 Diagnostics.  Customer shall provide Mentis and/or its agent’s access to all Customer’s 

facilities, hardware, personnel and data, physically at the hardware site, and, if requested by 

Mentis, through a customer approved remote access, to permit Mentis to perform Maintenance. 

 

2.6 On-Site Support.  If the CSL is unable to reproduce operating conditions similar to those 

present when the error occurred, it may elect to go on site to try to resolve the problem.  On-site 

CSR resolution is an additional service subject to the terms of Section 1.5.  

 

2.7  Level of Severity of CSR: 

“Severity 1” is a defect or error which renders the Supported Software inoperative or causes the 

Supported Software to fail catastrophically or causes the major critical functionality to not 

operate. 

“Severity 2” is a defect or error which substantially degrades the performance of the Supported 

Software or materially restricts the Customer’s use of the Supported Software. 

 “Severity 3” is a defect or error which causes only a minor impact or restriction in the 

Customer’s use of the Supported Software. 

 

“Severity 4” is a defect or error which is cosmetic in nature. 

2.8 Escalation Process 

 

If a reported issue has been sent to Mentis, but needs to be escalated in priority, Customer may 

follow up with Mentis using the contact information noted in 2.1.3 above. 

 

3.0 Customer Responsibilities. 

 

3.1 System Operation.  Customer retains responsibility for the day-to-day management of the 

Supported Software, including an appropriate backup system. 

 

3.2 Specific Responsibilities.  Customer is responsible for the following items: 

 

3.2.1 Customer Contact Point (“CCP”).  Customer will designate, in writing, a primary and at 



 

least one alternate CCP who will serve as the primary interface between Mentis’ support team 

and Customer.  The responsibilities of the CCP include the following. 

 

3.2.1.1 Provide Customer contact information and inform Mentis of any changes before they 

occur. 

 

3.2.1.2 Insure basic troubleshooting and a complete analysis of system problems using internal 

Customer resources prior to referring a problem to Mentis. 

 

3.2.1.3 Contact the CSL and provide the CSL consultant with all information and data needed for 

the CSL consultant to fill out a CSR. 

 

3.2.1.4 Coordinate Customer activities necessary to assist the CSL in resolving the problem. 

 

3.2.1.5 Serve as a liaison and primary point of Customer contact for the CSL. 

 

3.3 System accesses and Security. 

 

3.3.1 Customer will insure that appropriate primary and alternate means are available for 

Mentis support personnel to gain remote access to Customer’s system (when appropriately 

coordinated with Customer). 

 

3.3.2 Customer will maintain system passwords and will maintain a record of all Customer 

systems running any portion of the Supported Software.  Customer will provide this information 

to Mentis upon request and will advise Mentis of any changes in this information. 
 


